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Since Ghanastruck oil initswestern waterslast year, the
government hasbeenbusy. Intheeuphoricdaysimmediately
following thediscovery, the President declared that Ghana
would avoidthe*“resourcecurse” and useitsnew-found oil
wealth to transform the country’s economic and social
development. In February 2008, to jump-start the
revolution, the government hosted the National Forum on
Oil and Gas Development, where representatives from
government, the private sector and the international
community discussedthechdlengesof oil industry regultion.
The government a so organized severa regiona meetings,
inviting local government officials, chiefsand somecivil
society groupsto contributethe r thoughtson ail policy. The
President then brought together select officialsto develop
the Fundamental Petroleum Policy for Ghana, which broadly
sketchesthe government’sail policy, essentialy committing
It to pursuing sound management strategiesthat guarantee
optimal extraction, revenue maximization, sound fiscal
management, minima environmental and socid disruption,
andlocal development. Itasoincludesabasicoverview of
regulatory issues such aslicensing and exploration.

TheFundamenta Policy istoo vagueto serveasameaningful
regulatory tool. Therefore, inlatespring 2008, the Pres dent
created five Ministerial task forcesto evaluate and revise
designated portionsof Ghana soil lawsonthebasisof the
Fundamental Policy. Together the task forces’
recommendationswill formthe Master Plan—aproposal
for acomprehensivenew oil law. Thetask forcesare: Fiscal
Regime and Fund Types, in the Ministry of Finance and
Economic Planning; Legd, intheAttorney Generd’soffice;
Health and Safety, including the environment, at the
Environmental Protection Agency (EPA); Security, at the
Department of Defense; and Local Content, with the
Minister of Trade and Infrastructure. Thesecommittees
missionsare mostly self-explanatory—Hedthand Sefety is
reviewing hedlth, sefety and environmenta regulations, while

Legd isevauating thecapacity of legd indtitutionsto ded
with theoil industry. Thebiggest and most important
committee, Fiscal Regimeand Fund Types, isrevising
theroyalty andtax structureand designing an oil fundto
managerevenues. Thetask forcesare supposedtofinish
their work by October 30, 2008, when the President will
submit the Fundamental Policy and the Master Planto
Parliament for review. Origindly, the President had hoped
that Parliament would approve new oil laws by theend
of 2008. However, find ratificationwill likely bedelayed
until next year, to givethe new administration achanceto
review the proposals.

Thegovernment’seffortsto rewrite Ghana'soil lawsare
wel come; most had been passed in the mid-1980sand
areill suited for managing amodern, activeoil industry.
Thegovernment’sapproach toitsreview, however, raises
doubtsabout whether itsrhetorical commitment tofighting
the resource curse will trandlate into practical action.
Averting resource extraction disaster requiresrecognizing
that the*“resource curse” hasitsrootsin misguided and
corrupt government action, asmuch asin oil company
effortsto maximizeprofits. To check negativeinfluences,
the country must devel op strong regul atory inditutionsthat
constrain industry and government action and channel
revenues into appropriate uses. Unfortunately, the
government hasnot indicated that it gragps—or wantsto
acknowledge—thereality of theresource curseor the
structures necessary to addressit.

B Accountability can help avoid theresourcecurse

Asothershavediscussed, the resourcecurse” isamullti-
faceted phenomenon that poses both political and
economic challenges.! Thelargeinfluxesof cashthat
accompany oil production can causeinflation and the
infamous* Dutch Disease,” increase corruption, subvert




democratic development, and foment conflict. These
problemsarisefromtheincentivesthat oil createsfor officids
and executivesto undermineregul ationsfor personal gain.

In Ghana—and most of the developing world—the oil
industry hasthree main stakeholders: theoil companies,
who pump and profit fromthe crude; thegovernment, which
regul ates the industry and receives and spends national
revenues, and thegenera public, which should benefit from
thenation’sresources. Two of thesegroups—oil companies
and the government—have direct accessto and control
over oil revenues. Unfortunately, control and adesireto
avoid theresource curse do not necessarily go hand-in-
hand. Oil companiessmply want to maximizeprofits; they
do not carewhether oil promotesequitablegrowth. They
have, therefore, littleindependent motivation to pay high
royaltiesor taxes, comply with health or environmental
regulations, or investinloca development wherethelaw
does not force them to do so. They are also happy to
support authoritarian governmentsif it facilitates production.

Theinterestsof Ghana sdemocratically e ected government
should align with national concerns, including avoiding
upheava and fostering development. Ghana sdemocracy
isfragile, however—power isconsolidated intheexecutive,
checksand baancesarewesk, corruptionisrampant. With
few congraintsonther actions, itiseasy for corrupt officiads
to channel free-flowing oil money into undisciplined
spending, Swissbank accounts, or effortsto consolidate
power, such as extravagant election campaigns.
Competition between government actorsto capture il
money often resultsiningtability, increased crimindity, and
violence. Unfortunately, the huge personal gainsthat oil
offersusually override official concernsabout effective
governance, equitablegrowth, and conflict. Combinedwith
industry incentives for no-holds-barred profit, skewed
government interestsareunlikely to result in aconcerted
effort to avoid resource-fueled crisis.

The public, on the other hand, has a strong interest in
guarding against the economic and political upheava that
often accompaniesresourceextraction. Ordinary Ghanaians
get nothing from oil unlessrevenues are used to promote
sound, equitable development. They suffer directly if oil
causesunrest. To help avoid theresource curse, therefore,
the public’s interests must influence the creation and
enforcement of oil policies. Thisrequiresthat the publicbe
ableto hold companies and the government accountable:
monitor their actions, demand and receive explanationsfor
decisionsmade, and impose sanctionsif they fail to uphold
agreementsor promotenationa priorities. Accountability,
in turn, requires creating oil laws and institutions that

championthree, interrelated issues. transparency, oversight,
and enforcement.

Withtrangparency, itisnecessary to beginat thebeginning—
thegovernment should devel op ail policy andlawsthrough
an open legislative process that encourages public
involvement and debate; thisgivesordinary Ghanaiansa
voicein national policiesand astakeinthe successof the
oil industry and institutions. Lawsmust requirethat all
information on oil production be made public: The
government must publish contractsand agreementswith
oil companies, both must report on extraction ratesand
revenuesearned, paid, and received; the government must
document and publicizedil revenuespending. Trangparency
must asoinfusethe production process—| easesshould be
awarded through open competitive auctionsand companies
should providethe publicwithannua production forecasts?

Trangparency facilitatesthe second aspect of accountability:
oversight. Information permits concerned citizens to
scrutinizeoil activitiesand determine whether they support
nationd interests. Smply disseminatinginformationtothe
public at large, however, might not engender sufficient
monitoring. Individual citizensmay not be motivated to
pour through thousands of pages of government reports
and civil society groups may not pick upthedack. Thisis
particularly true in Ghana, where civil society is still
consolidating and significant capacity constraintsexist.
Therefore, effective oil governance structuresal so set up
formal oversight mechanisms to review and evaluate
government and industry activity. Theseinclude annual
internal and externa audits, and independent committees
comprised of government officid's, bus nessrepresentatives,
and private citizensto oversee the production process or
monitor spending.® Forma andinforma monitoringalows
the public to demand that the government change course
whenofficias private concernsusurp public ones.

Finally, eveninthemost robust democraciestherewill be
timeswhen public scrutiny and demand will beinsufficient
to changeindustry or official conduct. Insuch situations,
strong enforcement mechanismsare necessary to sanction
wrongdoing and forceaction. Thisrequiresbuildingthe
capacity of existing legal institutionsto investigate and
prosecuteoil industry misconduct. Oversight committees
should also haveinvestigatory and adjudicatory power in
the areasthey monitor, to create an independent layer of
enforcement. Lawsmust establish clear channelsthrough
which the public can bring problemsto the attention of
enforcement agencies, sothat informal oversight feedsinto
the legal system. Meaningful sanctions provide an
accountability backstop that forces players to respect
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nationd interests, even when the pressuresto subvert them
areexceptionally strong.

B Thegovernment’'sreview processfailstotruly
addresstheresourcecurse

Overcoming theresource curseisaformidablechal lenge—
but not aninsurmountableone. If lawsand institutions
guarantee transparency, create effective oversight
mechanisms, and build enforcement capacity, they can dter
official and industry intereststo align moredirectly with
those of the Ghanaian public, which hasthemost toloseif
the resource curse takes hold. Making this happen,
however, requiresaseriouspolitica commitment to putting
in place the laws and institutions described above.
Unfortunatdly, the Ghanai an government’ sactionsthusfar
givelittlehopethat such acommitment exists.

The Fundamental Policy representsthe government’sonly
formal statement of its positions on oil regulation and
therefore providesimportant insight into itsintentions,
despiteitsvagueness. At first glance, the Policy seems
positive. It statesthat oil revenueswill bemanagedina
way that benefits current and future generations of
Ghanaians,* and that new lawsand policieswill guarantee
that industry interests do not subvert national priorities.®
At various points, the document highlightsthe need for
sound revenue management to ensurethat oil contributes
to devel opment, and for transparency and accountability
throughout theindustry.

Digalittledeeper, however, and it becomes clear that the
Fundamental Policy actually represents a lopsided,
incompl ete understanding of theregulatory challenges
posed by the resource curse. The Policy frames oil
regul ation asatwo-player game. Whileit mentionsthe
rightsand interests of the Ghanaian people, it viewsthe
government and oil companiesastheonly relevantindustry
stakeholders.® Its focus, therefore, is on how the
government will regulate oil production—the Policy
provides guidelines on “governmental monitoring of
petroleum operations,”” and highlightshow lawswill give
thegovernment a“full overview” of the sector tofacilitate
regulation.® It failsto recognizethat government interests
may not align with the public good and that citizens, as
separateindustry stakeholders, must also havearolein
monitoring both oil companiesand thegovernment.

ThePolicy’sreferencesto strong ingtitutions, transparency,
and revenue management are similarly disappointing.
Accordingtothe Policy, good governanceisnecessary to
provide apredictable, stableworking environment for oil
companies, not to check misconduct.® Fiscal reformswill

ensure that the government can maximize revenue
collection, not constrain what happensto those revenues
once collected.’ The document mentions promoting
development priorities, but failsto explainwhat they are
or how they will be established; the Policy itself focuses
mostly on building local industry capacity, rather thanon
fostering equitable and sustainable growth. The Policy
makes absol utely no mention of any of thetypesof laws
and ingtitutionsdiscussed in thispaper.

The government’ sapproach to cresating the Fundamental
Policy—and the Master Plan—al so raiseswarning flags.
Beginning with the National Forum, the government has
conducted a closed, secretive review process that has
marginalized ordinary citizens.** ThePresident’soffice
haswrittenthePolicy and Planwithout any significantinput
from civil society groups, loca businessrepresentatives,
concerned citizens, or even Parliamentary leaders. While
Parliament must eventually ratify both proposals, itis
unlikely that memberswill rewriteor sgnificantly modify
the near-completedocuments. Detailson thework of the
Minigerid task forcesarehard to comeby—ther meetings
areclosed tothe public—but thelittle newsthat leaks out
isnot encouraging. Devel opment agencieswho saw early
draftsof thePlan say that it contained almost no meaningful
transparency or oversight provisions. The President’s
officehasindicated that it will probably not includetheoil
industry inthe nation’sExtractive Industry Transparency
Initiative program, which is supposed to increase
trangparency inrevenue management. Even government
officials sitting on the committees have suggested that
accountability is not a priority for most committee
members.

Developmentsin Ghana soil industry during thelast year
are asopague asthe government’slegal review. Since
closing contractswith Tullow and Cosmos, thecompanies
that made the initial find, the government has leased
approximately seven or eight more exploration blocksto
new investors. The leasing process, however, lacks
trangparency. Companiessubmit leaseapplicationstothe
Ministry of Energy, which orders the Ghana National
Petroleum Corporation (GNPC) to negotiate a lease
contract. Thecontract goesback totheMinistry of Energy
for approval and is then forwarded to Parliament for
ratification. Thislast step should provide someoversight,
but the public is not informed when contracts go to
Parliament, there is rarely open debate on them, and
neither Parliament nor the Ministry of Energy publishes
agreements. At thispoint, most publicinformation on
industry devel opments has comethrough announcements
that GNPC hasplaced inlocal newspapers, these have
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explained how GNPC functions, detailed existing oil laws,
and discussed new |leases and future devel opment plans.2
These educational effortsare certainly commendable, but
they do not represent a concerted government effort to
increase transparency—they are ad-hoc and discretionary
and provide GNPC’sview of events, not unfiltered access
to documents. Thereview processwill probably change
application procedures, but thefact that the government has
allowed theindustry to operatein ablack box during this
crucid early period of devel opment suggeststhat it doesnot
place much value on transparency —and that itsnew laws
won't either.

Whenthegovernment first announced it had struck ail, there
was reason to be optimistic that Ghana might avoid the
catastrophesthat have befallen many of itsresource-rich
neighbors. A country isademocracy where, a leastintheory,
national interestsconstrain government action. Inthecase
of Ghana, the President made early proclamations about
avoiding theresource curseand promoting development. A
year |later, however, itishardto beoptimigtic. Itisclear that
the government cannot or will not grasp the true nature of
theresource curse. Asaresult, itslegal reform projectis
unlikely toresultinthetypesof lawsandingtitutionsnecessary
to create an accountable oil industry capable of fostering

meaningful development.

Hope, however, isnot entirely lost. The Fundamental Policy
and Master Plan have not yet becomelaw. Thereistill
timeto engagein anational debate on Ghana'soil policy,
particularly asParliament beginsto examinethe Presdent’s
proposals. If the government does not want to engagethe
public, then the public must try to engage the government.
Civil society groupscan carry out public education campaigns
on oil issues; publicize what they know about the
government’sactivities; criticizeand suggest improvements
to the new laws, when they become public; and pressure
thegovernment to promotenationa dialogue. Civil society
should also seek to make oil governancethe centra issueof
the 2008 d ection campaign. After all, oil offersthe country
more opportunity—and presents it with many more
dangers—than any other issue on the campaign agenda.
Presidential and Parliamentary candidatesmust explain, in
detail, how they intend to regulatetheoil industry to ensure
that revenues contribute to sustainable, equitable
development.

Thereisno guaranteethat civil society advocacy will make
adifference—and plenty of evidencefrom past advocacy
campaignsto indicate that it will not. Nonetheless, itis
imperativetotry. Getting regulationrightisan absolutemust
if oil isto make a positive contribution to Ghana's
development. Unlessthe government can be convinced to
put in placelawsandingtitutionsthat guaranteetransparency

and provideeffective oversght and enforcement, then ail
will likely benefit only industry executivesand ahandful of
corrupt officias, whilethenationishung out to dry.
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